INTRODUCTION
How should a judge go about finding the law?
The only legitimate way. in my opinion.
is attempting to discern what those who made
the law intended. The intentions of the
lawmakers govern whether the lawmakers
are the Congress of the United States
enacting a statute or whether they are
those who ratified our Constitution and
It's various amendments.'

As this statement argues, Federal Judge Robert Bork believed that original intent
was the only tool for constitutional adjudication. At this hearing, judge Bork addressed
the normative 1ssue involving the proper uses of original intent in constitutional
interpretation, whether original intent should be used at all in deciding constitutional
issuss. To be sure, the American judiciary often uses non-legal material including
“original intent” to support legal decisions.’

The schelarship on the judicial uses of extrinsic aids (non-legal materials
including "history"” and “original intent") has so far been interested in only two :ssucs:
the normative issue of whether original intent should be used at all in reaching
constitutional controversies; or the search for the truths of history, what is it?’

Rather than testing the truths of the histories that the Jjudiciary has invoked, this
study will examine the empirical question—-how have the judiciary used "history" or
histories in reaching legal conclusions. Others have examined the uses of history by the
Judiciary, namely, Jacobus tenBroek, Charles A. Miller, John G. Wofford, Alfred H.
Kelly, and in the English legal context, J.G.A. Popock.® Primarily single case studies,

few of the scholarship have led to the examination of actual Jjudicial behavior.



This survey asks the empirical question. taking for its case study the promisc of
scparation of church and state. i.e.. the establishment clause of the First Amendment and
corresponding state guarantees. of how the judiciary actually uses history.” This study
examined the development of the establishment clause in constitutional adjudication, at
the state and fedcral levels, with primary focus on the way Jjudges have used “history” or
founding eras (state and federal) to discover rationale and evolving principles. By
examining the developing meaning of the establishment clause, this study found
numerous deviations from common assumptions about the role of “historical” facts play
in constitutional adjudication. In short, this study examined the uses, not the truths, of the
meaning of separation of church and state.

This study posits that the uses of history, here the history of separation of church
and state in America, in legal discourse has been relatively uninfluential in the legal
reasoning of actual case law_:that is, the actual resolu.;ion of the legal outcomes.
"History" has been primarily "window dressing" in legal reasoning; when relevant, it has
the effect of avoiding legal formalism of precedent and doctrine. At the very same time,
“history" has been extremely significant in the development of historical eras in
American legal history.

To be sure, others have examined the judicial uses of history, but none have
examined one history across time or across jurisdictions. Locating judicial references to
“original intent" “founders’ intent" was not easy. There is no convenient way to locate
judicial references, since there are no indexes. Both legal and social science indexes list

only points of law, doctrine, case history, legislative history of a particular law in



question. or majority opinions. This was duc o the legal community's overriding
commitment to doctrine and principles of law. The legal indexes were of little value in
locating historical references or dicra." Judicial references to original intent, a concept
that had to be expanded to include "histories,” were found by reading all the case law.
The best source was following opinions which went out of their way to list systematically
Jjudicial references to history (judges like to cite each other), and by Shepardizing U.S.
Supreme Court opinions involving the establishment clause. SHEPARD'S legal index
does not index references to history, and does not distinguish between the various
liberties of the First Amendment, but lumps the First Amendment into one category.’
The reason that judicial uses of history are not indexed can be attributed to the
American legal community’s adoption of common law reasoning. The introduction of
the "case law" method, ably documented by G. Edward White's examination of legal
education in America, perpe:tuated an English comm;)n law bias against "legislative
intent” and the use of "extrinsic aids" in legal reasoning." This bias was reinforced in
legal education, where laﬁryets are drilled in case law, not history books. Justice
Frankfurter once reminded an audience that the great common law Judges did not
exarnine “legislative intent.”” This also explains the rarity of historical references in
establishment clause case law--only comprising eleven percent of the case law surveyed.
A reading of the case law (942 plus cases) involving separation of church and
state, both state and federal, this survey found only 105 opinions invoking some type of
reference to history. "History" is defined broadly to include: 1) state framers' intent, the

debates and proceedings of state constitutional conventions, the Northwest Ordinance,



and the aspirations of the state settlers. and territorial histories. 2) General history of the
times. which includes European. colonial, and English legal history (e.g.. the English
common law and William Blackstone). And 3) federal founders’ intent, commonly known
as "original intent” which includes the debates and proceedings of the Federal
convention, the drafting of the First Amendment, actions of the First Congress, and the
writings of both Thomas Jefferson and James Madison. Herein, "history" does not
include the judicial opinion, judicial history (i.e., precedent) or the legal history of a
particular case.

I. Some Findings.

Based on a reading of: 942 appellate opinions gleaned from West’s DECENNIAL
DIGESTS, the dicta of precedent, and U.S. Supreme Court’s references o the original
intent of the establishment clause, this survey obsérved a curious pattem of judicial
behavior. \ ‘

A. The Rarity of History.

One, was its rarity.'” Only 11 percent of the opinions surveyed invoked “history.”
The U.S. Supreme Court invoked history some 23 percent of the time; 19 percent of state
opinions invoked it, only 7 percent of the lower federal courts opinions. This was
surprising in light of the importance that separation of church and state principles have in
American thought as the co-guarantor of religious liberty. Past religious persecutions and
the evils of church-state unions are a recurring theme in American narratives. If any
history should be dear to Americans, it is the history of separation of church and state.

But it was rare.



The legal community s strong commitment to the ools of common law rcasoning.
those of precedent, law and doctrine can explain its rarity. This survey found not only a
Judicial hostility to the introduction of extrinsic aids (especially if counsel introduced it).
but also a legal tension between historical intent and legalism. When law or legalism had
an answer, the court's always abandoned "history” for law. This survey will show how in
the area of guarantee of separation of church and state, legal positivism can defeat the
introduction of “historical truths."

History books were rarely consulted, in fact, this survey found several instances of
the misuses of secondary historical texts (e.g., reliance on the l_lismrian Leonard Levy, a
separationist, utilized by accommodationists, discussed in Chapter 4 below). Academia
has had no influence on the legal community’s development of the establishment clause.
In fact, historical books on the establishment clause only became prominent in the 1960's,
long after the judiciary had ;ieveloped the central pritlciples of separation and invoked
local histories. This survey of the case law found that the constraints of common law
reasoning shapes “history," in that, both judges and historians look to legal history-—past
laws and legal actions to write historical accounts of the past not social history.

B. When it was found--more likely in a Dissenting or Concurring Opinion.

The historian William Weicek has remarked on the simple observation that
references to history are more likely to be found in dissenting or concurring opinions."
Dissents invoke "history” because they can-their opinion does not govern and they are
free to criticize. As Professor tenBroek noted, dissents primarily use original intent as a

critique of majority reasoning.” The majority may fear getting overturned by a higher
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court--which gives incentive to stick to the facts and docirine. Nor was it true that the
first casc in an area of litigation produces the first examination of the "history” of that
litigation. More often, it is a later court. wishing to change the precedent. which invokes
"history."

C. The Use of History was Irrelevant to the Legal Outcomes of Most Cases.

Of the 87 of the 105 opinions which invoked federal founders intent, fifteen
invoked a separationist history (that the founders wished to separate church and state), yet
reached an accommodationist result (sanctioning state aid to religion); eight opinions
invoked accommodationist history (that the founders wished to aid religion) and reached
separationist results (striking. down the state action).” This survey of the case law found
too many mismatches between the histories and the legal conclusions—begging the
question of why bother to invoke history at all? References to history were primarily
"window dressing,” rarely, dld they lead to the legd{msult If not supportive, why
bother?—especially if that history did not match the conclusion. This study will show how
history had various uses, other than supportive of the legal reasoning—to scold counsel, to
scold lower cousts, to limit the ruling to the case at hand. In the case of
accommodationist history (that the founders wished to aid religion). This study will
show how even when history appears to be supportive of the legal outcome, on closer
inspection it was not supportive at all.

History was relevant in avoiding legal formalism, e.g., precedent, or doctrine.
Law always has answer, be it a separationist one in the area of establishment clause

litigation. This study found that accommodationist history, when relevant, was relevant in



avoiding the legal formalism of precedent or of doctrinal tests. Only in four cases did
“history” determine the legal outcomes. two were lower court opinions overturned on
appeal. and two are U.S. Supreme Court opinions which still stand as precedent.” These
cases will be examined in chapter below.

D. If Unpredictable--History Has Not Restrained the Judiciary as Judge
Bork had Hoped.

The judiciary has not been consistent in its uses of history. No jurist has proven
to be a consistent originalist concerning the meaning of the establishment clause. The use
of "history" did not "check" the judges at all. Indeed, the use of "history," in the area of
the history of separation, was dangerous to the guarantees of separation of church and
state and those of religious liberty when judges to justify the argument that religion was
necessary for civic virtue. This civic virtue argument (that government needs religion to
keep the peace) is part of a popular and recurring argument in American politics.” Both
state and federal courts have rejected the argument. This survey will show that
throughout American legal history, American judges have consistently rejected English-
style religious toleration, e.g., the state can aid and accommodate the religion of the
majority and at the same time tolerate dissenters. Religious liberty has never been treated
by the American judiciary as mere privileges or indulgences granted by one group to
another, forever subject to the whim of popular majorities. Principles, not history, have
protected religious minorities.

E. The Changing Social and Historical Contexts of the Uses of History.

The most significant finding was there exists clearly defined shifts in the judicial
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uses of history. Three eras or shifts can be observed (discussed II below). There is no
onc “truths™ of the original intent of separation but rather. different historical contexts in
which different interpretations are made. Differing founding points in state and federal
histories created multiple "original intents.” Thus, federalism has had the single most
important impact on the evolution of the meaning of the establishment clause. This study
will illustrate that the state courts have been the leaders, not the followers, of the
application and development of separationist principles and histories.

II. The Social and Historical Contexts of the Uses of Original Intent.

The case law illustrates that there have been three identifiable eras in the
American legal history of the, guarantee of separation of church and state: 1) The era of
the early Republic, where English history and common law dominated; 2) The era of the
state framers’ intent, where state framers and aspirations of the westemn settlers
dominated; and 3) The mod;-.m era, where federal fo&nders’ intent dominates.

A. The Era of the Early Republic.

The first observable era comprises the years after the ratification of the U.S.
Constitution, the era of the early Republic. The litigation was typically based on the
remaining controversies in English law involving glebe or state church lands, taxes in
support of the parish ministers, blasphemy laws, Sunday closing laws, and inter-church
disputes. This first era was composed of state case law, as the First Amendment did not
apply to the states until it was incorporated in 1947.

The first state-level church-state litigation involved the status of the former

English state-church properties. After the American Revolution, several states transferred



property ownership of the "glebe lands,” the land where the English state-church sat. from
the towns. which had owned the lands under English law. to the newly voluntary and non-
state churches. However, in the state of Virginia, a campaign by Baptists and others
forced the state legislature to confiscate the glebe lands and auction off the properties to

raise money for a fund for the poor.'6

Two landmark cases, examined in this study,
involving the confiscation of the former state-church properties, relied upon English
history and colonial practices to resolve the disputes. In one, which reached the U.S.
Supreme Court, Justice Story scolded the state of Virginia for confiscating the glebes,
arguing that the principles of religious liberty and no establish_ment were not violated
when the state turned over private property to a church."’

The "establishment"” of a state church in the American context is usually
understood to mean state taxation in support of the town or parish minister. There existed
no aristocracy in the colonie; to support, without tax;tion of all, the salary of the parish
minister. After the Revolution, all colonial states, except Massachusetts (by state
constitutional provision) and New Hampshire (by statute), prohibited the municipal
power of towns to tax in support of the town minister in the writing of the first state
constitutions guaranteeing freedom from taxation in support of the parish minister.
Chapter 1 examines the leading challenges to the constitutionality of Massachusetts’
authorization, and litigation which arose from New Hampshire legislation. Both
Massachusetts and New Hampshire courts sustained the taxation on the grounds that

taxation did not violate religious liberty (e.g., no coercion of opiuion).ls Paradoxically,

the same state judges who sustained the authorization, recognized the need to relieve non-
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members of the parish church from this taxation and also viewed separation as the legal
status quo in their states. This early view of taxation in support of the parish minister
cventually gave way once the notion that a church is a voluntary society was accepted by
the legal establishment, and after the authorization to tax in support of parish ministers
was repealed by referendum or the drafting of a new state constitution.

Two remaining English colonial laws survived into the modem era—-blasphemy
and Sunday closing laws. State judges debated whether "Christianity was part of the
common law" during the era of the early Republic, and, following English law, sustained
blasphemy and Sunday closing laws as legitimate public peace measures not constituting
aid to religion. Blasphemy laws were upheld as necessary regulations of "fighting
words," as the English judges had treated such laws. Likewise, Sunday laws were treated
as they had been by English judges, justified by the sovereign’s power to regulate labor.
Paradoxically, while sustainfng state laws that aided 't!he Christian religion, state judges
invoked separationist dicta, maintaining that separation of church and state was -in fact the
status quo in American law. In the area of contracts, state judges argued that
“Christianity was not part of the common law," and upheld the validity of contracts made
on Sunday.

The era of the Early Republic was characterized largely by property disputes and
challenges to preferential treatment of the Christian religion. Judges referred to English
legal history, English common law (i.e., case law), and European histories of religious
persecution. The use of English common law principles was significant because it had

the effect of secularizing and sustaining what appeared to be state practices which aided
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Christian practices and thereby narrowed the early definition of separation of church and
State to mean freedom of opinion (i.e., no coercion of religious thought). In this early
case law, references to American histories, including the colonial variety, were
surprisingly absent. The early judges did not want the great common law to be held
responsible for religious persecutions in Europe or in the colonies (e.g. Salem witch
trials). There seemed to be a conscious decision not to invoke American colonial
experiences, even in areas such as Sunday closing laws, where a clear legal history was
available, because the American colonial past was one of English oppression, not fitting

) discuss or cite s distz.n forcolor jaw h: been attributed to the early Republican
fervor that followed the American Revolution.*

The dominance of English common law and principle to resolve church-state
controversies in the early Republic can be attributed to the nature of carly American legal
education, where the works of William Blackstone, ljord Mansfield, and the English case
law comprised the focus of legal learning. The later introduction of the case law method
in legal education reinforced this bias toward English law and history.?’

The reception and application of English common law in American law carried
with it a curious legacy of English law—the legacy of the tension between two distinct
jurisdictions, the ecclesiastical courts and the King’s civil courts.?’ Central to English
civil law was the idea of “jurisdictional separation,” that is, the belief that civil courts
were incompetent to decide religious truths because there was another jurisdiction (the
ecclesiastical courts) that was competent. In the American context, this became the

principle that government (including the judiciary) was incompetent to decide religious
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truths and led to state judges’ conclusion that "Christianity was not part of the common
law," an argument adopted in American state-church property disputes. State judges saw
themselves as protecting common law reasoning from the perils of religious conflicts
which had plagued Europe. Chapter 4 examines this root of separation doctrine—
protecting the secular courts at a time in the early Republic when religious upheavals and
backlashes to the secularization of American society were occurring, in the name of
protecting com.ract‘ and property, not protecting individual rights.

To be sure, the era of the early Republic was characterized by both separationist
dicta, e.g., "Christianity was not part of the common law", and accommodationist dicta,
e.g., "We are a Christian natign." It is of interest to note that the phrase "We are a
Christian nation” appeared only in blasphemy or Sunday law opinions, which involved
free exercise concemns, and were absent when contracts or property rights were in
Jjeopardy. Unfortunately, mq;dem era judges would lz;!ter cite the "We are a Christian
nation” as if the phrase were the "law" of the case, ignoring the context of sustaining
blasphemy or Sunday laws as secular measures.

It was during the era of the early Republic that the first references to Thomas
Jefferson appear.? It was not until the twentieth century, coinciding with the growth of
the welfare state, that Jefferson became important. Chapter 4 examines both the early
and modem uses of Thomas Jefferson in the separation of church and state debate.

B. The Second Era: State Framers’ Intent.

The first major shift from English common law to American law became evident

in the late ninetieth century challenges to the practices of Bible reading and prayers in the
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free public schools. To be sure. English principles continued to survive in cases
involving the validity of Sunday contracts and Sunday closing laws for some time. The
change would be evident in challenges to religious practices in the public schools.

Chapter 2 examines the ten leading state court opinions involving challenges to
Bible reading in the public schools which occurred prior to the modern era—these cases
comprise a second distinct era of American legal history involving separation of church
and state. Challenges to Bible reading in the public schools offered a distinctly American
problem where no English case law or principle could be found. The early cases from
New England had seen no violation of freedom of conscience in the practice; however,
in 1872, a new judicial view of separation of church and state appeared. For the first
time, American experiences and histories were invoked. A truly American "separation of
church and state” (as opposed to jurisdictional separation that appeared in church property
dispute litigation) would emérge. ‘

Beginning in Board of Education v. Minor (1872), counsel had supported the
constitutionality of Bible reading in the public schools by arguing that the federal
founders wanted to aid the Christian religion and religious instruction, giving evidence of
this intent the wording of the Northwest Ordinance of 1787.2 The Ordinance read:
“Religion, morality and knowledge, being necessary to good government and the
happiness of mankind, schools and the means of education shall forever be
encouraged.”** The Ohio court, relying on legal positivism, rejected the argument on the
grounds that the Northwest Ordinance was not "law" in the states once a state constitution

was adopted, and that, in any event, the word "Christianity” did not appear in the
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ordinance. The Ohio coun argued that Bible reading in the public schools violated the
principle of separation of church and state guaranteed by their state constitutions because
the practice violated the guarantee of equality among religions and between religion and
non religion (i.e., no preference principle) by forcing govemment agents to chose a
"Bible” (thus violating the principle that government was incompetent to determine
religious "truths"), and the principle of equal treatment of all children in the public
schools. The Ohio court’s decision soon became cited as precedent by other state courts.

The Wisconsin Supreme Court, following the Ohio court, argued the thesis that
the Western settlers had sought to escape the oppressions of the East Coast states by
securing strict separation between church and state in the emerging Western states.” The
court adopted a view of pluralism in which all denominations comprised a new society
that sought equality. The adoption of this distinctly American view of separation, that
separation is the guarantee c;f equality, marked a turr;ing point in American legal thought
and the development of separationist doctrine. In the era of the early Republic,
“separation” was narrowed to mean freedom of opinion (treated as free speech) or
Jurisdictional separation (treated as jurisdictional competency). However, the principles
invoked in striking down the practice of Bible reading in the public schools represents a
complete break with English law and the English view of religious toleration (i.e., an
official religion exists, but the dissenters may not be coerced), expanding separation to
mean “no preference” of one religion over another or religion over non religion, and the
guarantee of equality.

The second era of American legal thought on separation was innovative. It was
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the first time that federal founders were invoked (citing the Northwest Ordinance).
although in a losing clause. "Separationist” state framers’ intent was applied instead. In
addition, other changes were taking place, Lord Mansfield was replaced by Judge Thomas
Cooley, a Michigan judge and law professor, whose CONSTITUTIONAL
LIMITATIONS (1878) was cited as the authority on the meaning of the state’s
prohibitions of aid to sectarian schools and sectarian instruction in the public schools.*
No doubt the state judges viewed public education in terms of the most democratic
principles and saw their role as one of protecting the free public schools from
sectarianism or the preference of one religion, (including the Protestant religion) over
another.

The shift from the dominance of English common law to state framers’ intent can
be attributed to a number of developments. The advent of the free public schools
movement, which began bef;are the American Civil V'Var. played a large part in the
ideology of the democratic mission of the public schools, which were to be free from
sectarianism. Also, the drafting of state constitutions, where states adopted strict "Blaine"
amendment clauses--named after Senator Blaine’s proposed amendment to the Federal
constitution prohibiting state aid to sectarian schools and sectarian instruction in the
public schools. Although the Blaine amendment failed at the federal level, such
prohibitions were eagerly adopted by many states.”” Historians have attributed the
strictness of the state clauses to anti-Catholic and anti-Mormon sentiments, and to
Congressional mandates, which required after 1870 a "Blaine" clause in the constitution

of all entering states as a price of admission to the Union.® Without English law to
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apply. state judges had to wm to their respective constitutional texts mandating "no aid"
to religion. and literally applied "separationist” dicta from intra-church dispute principles
and Sunday contract cases. |

C. The Modern Era: Federal Founders’ Intent.

Although often associated with the separationist ideas of both Thomas Jefferson
and James Madison, federal founders’ intent has come in two varieties:
accommodationist and separationist. Beginning in the 1920’ the “accommodationist”
variety of federal founders’ intent - that the founders wished to aid religion--supported by
citing actions of the First Congress, can be observed in majority state appellate opinions
sustaining a state blasphemy law, a state Sunday law conviction, and Bible reading in the
public schools.? As Chapter 2 illustrates, accommodationist federal founders’ intent
first appeared ipcounsel’s zrguments in suppart of the practice of Bibie reading in the
publiz school, but was reject;ad by Wesiem state judé&. Chapters 3 exainincs the case
law, which demonstrates an evolution ¢f accommodationist federal founders’ intent from
the adoption of the "accommodationist” variety of federal founders’ intent, which had first
appeared in counsel’s arguments in the Bible reading cases, to its rejection. Chapter 4
examines the evolution of a "separationist" federal founders’ intent—that the founders
wished to separate church and state. The 1920's represent a time of change and conflict,
with the advent of World War I, American values and governmental principles were re
examined against the threat of communism. State judges who invoked the
accommodationist variety of founders’ intent wanted to depict a Chnstian community.

In the 1940, another great shift occurs. A "separationist” variety of founders’
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intent--that the founders wished to separate church and state-- appeared in the free
exercise case law, both state and federal, in cases involving Jehovah's Witnesses and
other religious minorities. The separationist dicta of Board of Education v. Minor was
cited as authority, reinforcing the view that separation of church and state was the status
quo in American law and meant freedom from religion.*® This borrowing of separationist
dicta from Minor was later seen in free exercise cases of the 19407

The modem era of the original intent of the Establishment Clause begins in the
late 1940's, when Thomas Jefferson’s and James Madison’s separationist ideas were
finally linked to the meaning of the First Amendment_>> This first occurred in a state
opinion, where Justice Riley of the Oklahoma Supreme Court, in a dissent, arguing
against monetary aid to a sectarian orphanage which took care of wards of the state,
linked Thomas Jefferson to the First Amendment. One year later, the U.S. Supreme
Court, echoing Justice Rﬂeys position that no establnshment means no aid to any or all
religion, handed down its first modem Establishment Clause opinion in Everson v. Board
of Education (1947).>> The 1940’ mark the dominance of the separationist variety of
federal founders’intent. The shift to federal founders’ intent was due to the U.S. Supreme
Court’s incorporation of the First Amendment’s religious clauses in the 1940, that meant
church-state issues would be handled by federal courts as well as state. The incorporation
of the First Amendment’s religious clauses reflected the increasing importance of First
Amendment freedoms in American society in the wake of the World War II.*

By the 1960’s, two contending and differing interpretations of the original intent

of the Establishment Clause--accommodationist and separationist—vied in both state and
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federal courts. Both varieties of founders’ intent continue to appear in case law involving
challenges to the remaining state Sunday laws, state aid to parochial schools. and
religious displays on public property. In the modem era, once again. religious practices in
the public schools were challenged, and again, separationist histories were reaffirmed.”
Litigation also shifted to the federal courts, due to relaxed rules of standing and the
expanding application of First Amendment freedoms.

Another shift occurs in the 1980’s, as the accommodationist founders intent was
refashioned in the U.S. Supreme Court opinions of Marsh v. Chambers (1983, upholding
legislative chaplains’ salaries) and Lynch v. Donnelly (1984, upholding a city display of a
nativity scene on private parkland).’® Accommodationist founders’ intent is more likely
to appear in cases involving religious displays or ceremonies that involve little or no tax
expenditures. In the 1990, the accommodationist founders’ intent appears in graduation
school prayer comroversies.. Today, accommodation.ism is the type of intent most
frequently cited by federal judges rather than state judges, and continues to be found
primarily in dissenting opinions.

The accommodationism of both Marsh and Lynch were countered by the
continued affirmation of both separationist principles and the separationist variety of
original intent in Wallace v. Jaffree (1985, striking down the practice of a moment of
silence in public schools of Alabama) and Lee v. Wiseman (1992, striking down the
practice of clergy led graduation prayers in public schools).”’ Legal scholars were wrong
to predict the demise of the strict separationism of the U.S. Supreme Court. Many state

courts have declined to follow U.S. Supreme Court accommodationism--by relying upon
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the doctrine of independent state grounds and state framers’ intent to reject unwelcome
Supreme Court opinions. or by rereading both Marsh and Lynch back into a separationist
tradition as one state judge did.” Today the tension between accommodationism and
separationist varieties of original intent of the establishment clause continues in religious
displays on public property.39

In sum, the modemn era is characterized by the contending accommodationist and
separationist varieties of federal founders’ intent, which can be observed since the 1920%.
To a large extent, federal founders’ intent is a modem lawyer’s invention (appearing long
before history books on the subject were published), and its use, especially the
accommodationist variety, in constitutional debates is increasing. Surprisingly, the
accommodationist variety of original intent was found to be the most frequent, occurs in
dissenting opinions or in majority opinions sustaining state action, which appears to aid
the Christian religion. Sepaiationist history, on the 6ther hand, supported by the ideas of
Jefferson and Madison was not so frequent, and was frequently used to warn of the perils
of religious conflict or to scold lower courts for utilizing religion as a standard in decision
making. Today, accommodationist varieties of history are more likely to be found in
cases involving religious symbols in public places, whereas separationist varieties appear
in cases involving the expenditure of public funds. References to founders’ intent is
relatively absent, though, from most of the cases—especially litigation involving intra-
church disputes and monetary aid to sectarian colleges—-once doctrine (e.g., the Lemon
test) had evolved.*

Clearly, the pattern of the varieties of original intent composes its own history--
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there exists a history of the uses of the original intent involving the meaning of separation
of church and state in American law where historical "truths” appear to reflect the social
and legal context in which they were made.

History of Original Intent: Some Implications.

The existence of an observable pattern of eras defining the relationship between
church and state in American legal thought suggests several things, namely, a developing
meaning of separation within American legal thought. Current Hartzian debates in
American political thought--is there one American culture or ideology?-raise interesting
issues about the establishment clause. The debate over the establishment clause cases
suggests a shared legal culture, one reinforced by both the uniformity of American legal
education in the case law method, and the legal community’s concern with protecting the
rights of religious minorities. Throughout the legal history of the establishment clause and
its state counterparts, the American legal communit); proved to be a "Whig," or liberal,
community, in its consistent reaffirmation of the principles of separation of church and
state as an aspect of a Millsian market place of ideas. The shared consensus in accepting
“no coercion” of religious belief and "no monetary aid” to religion reflects a deliberate
choice of central principles by the judges involved. However, the changing dicta and
historical references suggest that there is no settled consensus about what is the
“historical truth,” reflecting an unfinished dialogue in American thought. An examination
of case law does not reveal the “truth,” but rather, the continuity or discontinuity in
American legal thought.

A second implication suggested by the case law is that the legal community can
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create “law” by citing the dicta from precedent. This is clearly evident in the few state
judges who began to cite the "We are a Christian nation" dicta of early blasphemy
opinions (notably not invoking the legal rationale of those opinions, where the offense of
blasphemy was sustained as an exercise of the state’s police power to regulate the public
peace) in cases involving Sunday laws, religious bequests, and litigation unrelated to
blasphemy. Eventually, the dicta became the law of the case.

The cases examined in this study also suggest the legal community’s deep and
continued commitment to the canons of legal reasoning--precedent, principles and
doctrines. The continued commitment to the canons of legal reasoning are clear in the
cases analyzed though-out this study. No doubt, this commitment to the canons of legal
reasoning was not neutral. Legal formalism was manipulated, to defeat the introduction
of accommodationist varieties of founders’ intent, and to reinforce adherence to the literal
text of a state’s constitutional prohibitions. The judi;:iary has done that which no one
believes, that is, to apply both text and principle to the cases before them.*'

To be sure, a view of institutional competency has played a role in the uses of
original intent. "Separation” was first applied when state courts wanted to protect
themselves from deciding doctrinal conflicts in church property disputes. Separation was
understood to mean jurisdictional competency. Only in the 1940’s, would separationism
become accepted as a means to protect the individual liberties of religious minorities.*

Finally, the disputes over the role of religion in American life reflect the tensions
between the concepts of equality and liberty in American thought. The establishment

cases show that the tensions began at the state level, where both accommodationist and
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separationist varieties of founders’ intent first appeared. Accommodationists used
original intent in order to demonstrate a sensitivity to majority sentiment. Separationists
used original intent to emphasize limited rule of government as a means to protect liberty.
IV. The Plan of the Dissertation.

The analysis proceeds chronologically, subdivided into three dominant eras.
Chapter 1 examines the early American Republic, namely, where church-state litigation
involved property, contract, and labor law. The dominant judicial references in that time
period were primarily to English common law and European history, not American
experiences. The reception of English common law was to secularize, and thereby
sustain, state laws that appea_red to aid the Christian religion. This was the era of the
common law.

Chapter 2 examines the second era, that of state framers’ intent. Ten appellate
opinions are analyzed involiring challenges to Bible 'reading in the public schools, where
references to the history of separation of church and state appeared. Long before the
incorporation of the First Amendment to the states, state judges were innovators in the
development of separationist doctrine, namely, by treating the guarantee of separation of
church and state as one of equality (e.g., the beginning of the "no preference’ principles in
American law), no longer religious liberty (e.g., freedom of opinion); they rejected the
accommodationist interpretation of federal founders’ intent supported by the wording of
the Northwest Ordinance; and consistently applied the principle that government could
not determine religious truths. The Bible reading cases represent a conceptual break with

the English common law, the rejection of English toleration, and a tum to a truly
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American doctrine of separation. State framers’ intent, not federal founders. was the first -,
“original intent” involving separation of church and state in American legal thought.

Chapters 3 and 4 examine the evolving meaning of federal founders’ intent.
Chapter 3 traces the evolution of “accommodationist” founders’ intent (that the founders
wished to aid the Christian religion) from its early presentation (and rejection by Westemn
state judges) to its adoption in the 1920, and its modemn varieties. Chapter 4 examines
the evolution of the "separationist” variety of founders’ intent (i.e., that the founders
wished to separate church and state) from the church-property dispute litigation of the
1840’s and free exercise cases of the 1940, to the introduction and acceptance of the
separationist ideas of James Madison and Thomas Jefferson in modem cases involving
monetary aid for religious purposes. Surprisingly, it has been "accommodationist”
varieties which have been the most frequently used, and when observed have been used to ‘
avoid separationist preceden.t. The use of original intent involving the Establishment ~
Clause did not "expand"” liberties as proponents of original intent have asserted, but
rather, its use has had the effect bf limiting and narrowing the definition of "no law" or
“no aid" to religion in actual cases.

Chapter 5 Conclusions will make some observations about the Judicial uses of
history. This chapter will also note the significant impact of state courts on the
developing meaning of separation. The state judges have been the leaders, not the
followers in the development of establishment clause doctrines and histories, as evident
from Westemn state judges’ rejection of the accommodationist variety of federal founders’

intent based on the wording the Northwest Ordinance in the 1890's, to the acceptance of
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accommodationist intent in the 1920%; from the reception of state framers’ intent to
Thomas Jefferson as authority for the argument that separation means no fiancial alliance
between church and state, to the rejection of the recent accommodationism of the U.S.
Supreme Court. Second, it is of interest to note that, whereas the U.S. Supreme Court
frequently exhibits historical disputes between justices, disputes have been much less
frequent at the state court level. And finally, the state courts’ continual reliance on the
doctrine of independent state grounds, depending upon the strict "no support” language of
their respective constitutions and unique state experiences to avoid unwelcome
accommodationism of the federal courts, is evident. These tensions suggest another
"era"--the impact of federalism in the establishment clause cases.

In sum, this study presents a case law examination of American legal history,
examining some 105 appellate opinions where the American judiciary made reference to
the original intent of the establishment clause and the history of separation of church and
state.” Contrary to common and scholarly expectations involving the uses of history or
the uses of original intent, the case law deviates from those expectations, namely, there
was no one historical "truth,” "history" did not control legal reasoning, and when
observed, the use of history as original intent was used to avoid legal formalism. Why do
judges use original intent? When doctrine and precedent provide an answer, they use
original intent to avoid the strict language of separationism found in American

constitutions.
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